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ouldn’t it be incredible if the
WBureau of Prisons (BOP) has
been miscalculating good time
credits by seven days a year for every year
of incarceration since 1987?

Wouldn't it be outrageous if, despite
Senator Joseph Biden’s intent — as co-
author of the federal good time statute
— that federal prisoners receive a 15 per-
cent reduction in their sentences for
good behavior, the Bureau of Prisons
never allows a reduction greater than
12.8 percent?

Wouldn't it be awesome if, by cor-
recting the BOP’s misinterpretation of
the statute, current federal prisoners
would avoid up to 25,000 years of over-
incarceration, saving taxpayers over
$500,000,000?

Incredibly, the BOP has mangled the
plain language of the good time statute.
The BOP rule affects about 95 percent of
federal prisoners sentenced since 1987,
those eligible for good time under 18
US.C. § 3624(b). Despite the express
intent of Congress to apply good time
credits to the “term of imprisonment”
imposed by the sentencing judge, the
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Misinterpretation

Good Time Statute

Costs Prisoners Seven Days Every Year
By Stephen R. Sady

BOP applies good time only to time
actually served. This means that every
eligible federal prisoner is imprisoned
seven days more per year than Congress
intended.

The BOP implemented its erro-
neous interpretation of the statute with
no regard for legislative history and leg-
islative intent. But a recent Ninth Circuit
opinion found the good time statute
“ambiguous,” then deferred to the BOP’s
interpretation instead of applying the
rule of lenity.

Today, you can help save prisoners
millennia of time and taxpayers millions
of dollars by joining efforts to litigate this
issue in district courts around the coun-
try and to develop a conflict in the cir-
cuits. We need litigators in every district
if the illegal and immoral over-incarcer-
ation is to be brought to an end.

But before you turn the page, and
leave the litigation to another attorney,
let me convince you the cause is just and
worth the fight. The merits favor the
prisoner in every way. The statute is
plain, and all the rules of statutory con-
struction endorse our interpretation.

of the Federal

The problem is partly political: How to
persuade judges that the rule of law
should trump the administrative con-
venience — and perhaps embarrassment
— of the jailers. The National
Association of Criminal Defense Lawyers
(NACDL), Families Against Mandatory
Minimums (FAMM), and the National
Association of Federal Defenders
(NAFD) have provided amicus support,
and the briefing necessary to litigate this
issue is easily available from the NACDL
Web site.!

The statute states that good time
credits are awarded against the
term of imprisonment imposed
by the court.

Let’s start with the statute. Section
3624(b) expressly links calculation of
good time to the “term of imprison-
ment”:

[A] prisoner who is serving a term
of imprisonment of more than 1
year . . . may receive credit toward
the service of the prisoner’s sen-
tence, beyond the time served, of
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up to 54 days at the end of each

year of the prisoner’s fterm of
imprisonment beginning at the

end of the first year of the term... .

[C]redit for the last year or portion

of a year of the term of imprison -
mentshall be prorated and credit-

ed within the last six weeks of the

sentence.’

In every judgment and commitment
order entered in federal court, the trial
judge sentences the defendant to be
“imprisoned for a term of” whatever the
guidelines demand in the particular
case.” Given the words in the judgment,
the plain meaning of “term of imprison-
ment” is the period of incarceration to
which the judge sentences a prisoner.*

Congress made its intent clear by
using 54 days — which is about 15 per-
cent of 365 days. Listen to the words of
Senator Joseph Biden:

I was the co-author of that bill. In
the Federal courts, if a judge says
you are going to go to prison for 10
years, you know you are going to go
to prison for at least 85 percent of
that time — 8.5 years, which is
what the law mandates. You can get
up to 1.5 years in good time crdits,
but that is all And we abolished
parole. So you know you’ll be in
prison for at least 8.5 years.’

Contrary to Senator Biden’s expectation,
the BOP never gives more than 1.28 years
on a ten-year sentence.® The BOP rule
allows only 47 days credit for each year of
the sentence imposed, requiring no less
than 87.2 percent of the sentence to be
actually served. Although the 85 percent
rule has been universally recognized by
federal lawyers and sentencing judges as
the measure of good time, the rule is not
honored.” No federal prisoner, no matter
how virtuous, ever serves less than 87.2
percent of the sentence imposed.?

The Bureau of Prisons only
awards good time credit against
actual time served, reducing the
amount of credit to 47 days for
each year of the sentence.
Contrary to congressional intent
and the plain meaning of “term of
imprisonment,” the BOP explicitly
rejects crediting good time against the
sentence imposed. Instead, and without
authority, the BOP, both in its regula-
tions and its program statement, substi-
tuted for “term of imprisonment” the
phrase “for each year served.” By only
giving credit against actual time served,
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the calculation must be based on a com-
plex formula (that no one really under-
stands) that reduces the good time by
seven days a year.'"” For example, in the
pristine case of a sentence to a year and a
day, the BOP maximum award of good
time is 47 days. The BOP’s short form of
the eight-step formula is as follows:

54 /365 = .148

366 x .148 = 54.168 (366 + 54 = 420)
366 - 54 = 312 x .148 = 46.176 (312 + 46
=358)

366 - 46 = 320 x .148 = 47.36 (320 + 47
=367)

366 - 47 = 319 x .148 = 47.212 (319 + 47
- 366)

In contrast, the statute calls for 54 days at
the end of each year of the term of
imprisonment (311 + 54 = 365)."
While seven days might not seem
like much (except to the defense bar, the
prisoner serving the time, and his or her
family), the BOP formula multiplies the
misery for every year of the prisoner’s
sentence. The good time statute applies to
every prisoner who receives a sentence to
more than a year and less than life impris-
onment. There are currently approxi-
mately 137,435 federal prisoners serving
guideline sentences greater than one year
and less than life.”> The mean sentence
being served now is about 9.5 years." At
seven days per year, the time involved is
over 25,000 years (137,435 x 7 x 9.5/ 365
= 25,039). At $22,174. per year for non-
capital incarceration expenditures,* the
meager seven days on each year of a pris-
oner’s sentence could amount to over
$554 million in taxpayer money that
Congress did not intend or authorize to
expend on incarceration for current pris-
oners, and over $58 million more for each
new year. The human costs of this over-
incarceration defy quantification.

‘Term of imprisonment’ has a
plain meaning intended by
Congress, and is not ambiguous,
under the rules of statutory
construction.

The bad news is that in the only pre-
vious litigation on this issue, the Ninth
Circuit upheld the BOP’s calculation."
The good news is that to do so, the opin-
ion had to at least find “term of impris-
onment” to be ambiguous.'® In doing so,
the Ninth Circuit ignored and violated
four of the Supreme Court’s basic rules
of statutory construction. Under any rig-
orous review of the statute using the
basic rules of interpretation, “term of
imprisonment” is not in the slightest
ambiguous. The plain and only meaning

is the sentence to incarceration imposed
by the sentencing judge in the judgment
and commitment order.

1. “Term ofimprisonment always means
the ‘sentence imposed, not ‘time serval.

The Supreme Court requires that
statutory terms be construed “in their
context and with a view to their place in
the overall statutory scheme.”'” “Term of
imprisonment” is one of the most often
used phrases in the federal criminal lexi-
con. And the phrase does not mean “time
served,” nor is it ambiguous.

Substantive criminal statutes rou-
tinely state the maximum “imprison-
ment” a charge carries. The federal sen-
tencing statutes consistently use “term of
imprisonment” to refer to the judge’s
sentence to imprisonment. Congress
used “term of imprisonment” dozens of
times in the Comprehensive Crime
Control Act of 1984, of which the good
time statute is part, and always used it to
mean the judge’s sentence, not actual
time in custody.'® Even under the earlier
parole statutes, “term of imprisonment”
meant the entire sentence — time in cus-
tody plus time on supervision.'” The
statutes authorizing the U.S. Sentencing
Commission, and the federal sentencing
guidelines themselves, refer to “term of
imprisonment” as the sentence imposed
by the judge.?

Whether viewed standing alone or
in the context of federal sentencing law,
“term of imprisonment” is unambigu-
ous. As Congress knew, those words have
a well-understood, unambiguous mean-
ing. “Term of imprisonment” is unam-
biguous in its myriad uses, and is not
ambiguous in this one statute.

2. Congress specificaly amended the good
time statutes to use the setence imposed,
not the actual time servel, as the basis.

The history of the good time statute
demonstrates that Congress consciously
amended the statute to calculate good
time against the judge’s sentence. When
Congress amends a statute, Congress
intends its amendment to have real and
substantial effect.?’ This basic rule of
construction, approved by the Supreme
Court, demonstrates the statute is not
ambiguous.

Between 1902 and 1948, federal
good time statutes allowed a well-
behaved prisoner to serve less time by
receiving credit for good time against
“the term of his sentence.”? The time
was deducted not from the time actually
spent in prison, but from the term of the
sentence in increments dependent upon
the length of the term.
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Different interpretations yield significant changes in good time

credits and time served.

In 1948, Congress adopted new
statutory language: “to be credited as
earned and computed monthly.”
Congress did so not to diminish the
number of days a prisoner could earn
but to address when the credit accrued.
This language “was interpreted as
requiring good time to be computed on
the basis of actual time served rather
than on the basis of the term of the sen-
tence as imposed by the court”?

The precise problem that is occur-
ring now developed first in 1948: “The
effect of this interpretation is to require
well-behaved prisoners to serve longer
periods of confinement than they would
under the method of computation
which had been used through half a
century.”?* To solve this problem,
Congress, in 1959, deleted the time
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served language and returned to the
methodology of crediting against the
sentence, not time served.?

In the current good time statute,
Congress continued the pre-1948 and
post-1959 formulation, eschewing lan-
guage such as “credited as earned and
computed monthly” and substituting
“term of imprisonment.” Thus,
Congress specifically considered the loss
of good time resulting from calculating
against time actually served and rejected
that method.

3. The same words should mean the same
thing in the samestatute.

The Supreme Court has instructed
that identical words — such as “term”
and “term of imprisonment”
appearing in different parts of the same

act have the same meaning.”® In a
bizarre and unwarranted departure
from the rule of intra-statutory of con-
sistency, the BOP treats “term of
imprisonment” as the sentence
imposed in one part of Section 3624(b)
and as time actually served in the rest of
Section 3624(b).

“Term of imprisonment” appears
in the very first phrase of the statute.
There it unambiguously means the sen-
tence imposed by the court. It makes
prisoners sentenced to a “term of
imprisonment of more than one year”
eligible to receive good time credit. Both
the BOP and the Ninth Circuit recog-
nize this.” Yet where the exact same
words — “term” and “term of imprison-
ment” — are used later in the statute,
the Ninth Circuit finds the words
ambiguous and defers to the BOP’s dif-
ferent interpretation of the same words
to mean “time actually served.”

“Term of imprisonment” and
“term,” in their second,third, and fourth
appearances in the statute, mean the
exact same thing as in their first unam-
biguous usage. The principle of intra-
statutory consistency renders “term of
imprisonment” unambiguous through-
out the subsection. Because the words
refer to the sentence imposed in the
opening phrase of the subsection — and
logically can have no other meaning —
the words must have the same meaning
throughout the statute.

Interestingly, the Ninth Circuit
never addressed this obvious inconsis-
tency. The court did recognize that
“term of imprisonment” referred unam-
biguously to the judge’s sentence in a
different subsection of Section 3624, but
refused to resolve the inconsistency. The
Ninth Circuit noted that the use of
“term of imprisonment” in Section
3624(a) — referring to the date of
release — unequivocally refers to “term
of imprisonment” as the judge’s sen-
tence.”® But the Ninth Circuit let this
incongruity stand.?

When Congress means time served,
Congress says “time served,” not “term
of imprisonment.” In Section 3624(b),
the phrase “time served” is only used to
specify that the 54 days is credited
“beyond the time served.” Prisoners
should receive 54 days credit against
terms of imprisonment of over one year,
based on 311 days in custody, plus 54
days “beyond the time served,” to equal
each year (365 days) of the sentence
imposed by the judge. The BOP’s math-
ematical formula results in only 47 days
for every year of a term of imprison-
ment. Instead of using “term served,”
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Congress deliberately used the “term of
imprisonment.” The Supreme Court
refrains from concluding that differing
language — here “time served” and
“term of imprisonment” — “has the
same meaning in [two subsections]. . . .
We would not presume to ascribe this
difference to a simple mistake in drafts-
manship.”

4. Congress intent to simplify gooditne
calculations is thwarted by the BOP’s
interpretation.

The Supreme Court looks to the
purpose of the statute to aid in interpre-
tation.” The legislative history demon-
strates that the Comprehensive Crime
Control Act of 1984 purposefully sought
simplification and predictability in the
calculation of sentences. Congress
specifically referred to the need for
change from “the complexity of current
law” and the need for good time credit
at an “easily determined rate.”*? The for-
mula of 311 + 54 = 365 is simple, pre-
dictable, and comprehensible, both by
the public in general, and by the prison-
er, judges, and lawyers whom it most
affects. Congress clearly intended
Subsection (b) to “be considerably less
complicated than under current law in
many respects.”*

The use of “time served” rather
than the “term of imprisonment”
requires complicated and virtually
incomprehensible calculations. The
BOP’s method — covering dozens of
explanatory pages and an eight-step
process that the BOP itself terms “arith-
metically complicated”* — is the type
of complexity Congress sought to avoid.
The BOP does not even claim that the
eight-step formula meets the statutory
language — the BOP formula only “best
conforms” to the statute.”

The only reason for resorting to
this mathematical complexity is an
attempt to give effect to the erroneous
designation of time served as the base-
line. The underlying calculations for
individual prisoners are not easily
accessible to prisoners or the public.
The BOP’s methodology thwarts
Congress’ intent to simplify good time
calculations.

The BOP defends its interpretation
with the last sentence of Section
3624(b): “Credit for the last year or por-
tion of the year of the term of imprison-
ment shall be prorated and credited
within the last six weeks of the sentence.”
This sentence relates primarily to the
time at which good time will be credited
to an inmate and recognizes that sen-
tences are not imposed solely in full year
increments. Applying the credit to an
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imposed sentence does not thwart this
process and, more importantly, the pro-
ration process does not intrinsically
require that good time credits be calcu-
lated against time served. Most impor-
tantly, Congress once again employed
“term of imprisonment” as the basis for
computation, not time served. Contrary
to the Ninth Circuit’s view, the 54 days is
Congress’ determination of the maxi-
mum credit against a “term of imprison-
ment,” not a “bonus” or “windfall in the
last year.”*

The language of Congress is easily
applied by prorating the good time over
the term of imprisonment (e.g, 54 days on
one year; 27 days for six months; 9 days for
two months). The proration is subject to a
simple mathematical formula:*

days left = x x =54 x days left
365 54 or 365

Congress specifically directed that the
proration be based on the “term of
imprisonment” imposed by the court,
not the time served by the inmate. The
BOP’s “eight-step method by which the
proration occurs’ has no basis in
Section 3624(b): the statute makes no
reference to proration against time
served, but rather specifically discusses
proration in the context of “term of
imprisonment.” The proration is simple:
after previous good time is credited, the
last year or part of a year of the term of
imprisonment is subject to credit of a
proportion of 54 days up to the full
amount, depending on the amount of
the term remaining and the conduct of
the prisoner.

Even were the statute
ambiguous, Supreme Court
authority requires application of
the rule of lenity, not deference
to an executive agency.

Even assuming that “term of
imprisonment” is ambiguous, the
Supreme Court, especially Justice Scalia,
provides clear authority rejecting the
Ninth Circuit’s approach. The rule of
lenity must be used in construing an
ambiguous penal statute.’® Deference to
the BOP’s administrative construction
of an ambiguous penal statute “would
turn the normal construction of crimi-
nal statutes upside down, replacing the
doctrine of lenity with the doctrine of
severity.”” The Ninth Circuit erred in
relying on administrative law principles
that apply to statutory silence, rather
than criminal law jurisprudence that
controls when penal statutes are
ambiguous.

1. Section 3624(b) is a penal statite to
which the rule oflenity must be apflied.

The rule of lenity applies where,
even after resort to the language and
structure, legislative history, and moti-
vating policies of the statute, reason-
able doubt persists about a penal
statute’s intended scope.*’ In Bifulco v.
United States, the Supreme Court
addressed statutory ambiguity in the
punishment provisions of a federal
drug statute.! The defendant asserted
that the drug conspiracy statute did not
provide for a special parole term. The
Court held that the rule of lenity
“must” inform construction of
ambiguous criminal statutes, and the
rule of lenity “applies not only to inter-
pretations of the substantive ambit of
criminal prohibitions, but also to the
penalties they impose.”*

The statute providing credit for
good conduct is a penal statute located
in the criminal sentences section of
Title 18. The Supreme Court has found
that good time statutes are penal in
several contexts.”” Under well-estab-
lished precedent, the federal good time
law is a penal statute to which the rule
of lenity applies.

2. Chevron deference does not apply
under Justice Scalid’s reasoning in
Crandon.

In upholding the BOP’s interpreta-
tion, the Ninth Circuit applied princi-
ples from civil administrative law
regarding statutory silence or ambiguity
under Chevron USA v. Natural Resources
Defense Council* Because Chevrondoes
not apply to ambiguous criminal
statutes, any statutory ambiguity must
be resolved in favor of the prisoners
under the rule of lenity. The Supreme
Court addressed the conflict between
administrative construction of criminal
statutes and the rule of lenity in
Crandon v. United States.™

In Crandon, several private execu-
tives who accepted government posi-
tions received payments from their
private employer to compensate them
for financial loss from their transfers
to public employment. The Court had
to decide whether a criminal code pro-
hibition on supplemental compensa-
tion to government employees barred
the payments. The Court interpreted
the penal statute, relying in part on the
rule of lenity, to ultimately conclude
that the statute did not prohibit the
payments.*

In a concurring opinion, Justice
Scalia, joined by Justices O’Connor and
Kennedy, addressed the weight to be
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accorded the Executive Branch’s inter-
pretation of the penal statute. The con-
curring justices drew a clear line between
the Executive Branch’s duty to imple-
ment its interpretation of the statute and
the Judicial Branch’s function to inter-
pret criminal statutes.*” The concurrence
concluded that the executive’s construc-
tion of a penal statute “is not even
deserving of persuasive effect” because it
“would turn the normal construction of
criminal statutes upside down, replacing
the doctrine of lenity with the doctrine
of severity”*®

The Sixth Circuit has applied the
Crandon concurrence to hold that the
rule of lenity, rather than administrative
deference, applies to statutory ambiguity
regarding punishment.”” In declining to
defer to the Parole Commission’s inter-
pretation of a statute, the Sixth Circuit
stated that the agency’s invocation of
Chevron “overlook[s] a crucial distinc-
tion between criminal and civil
statutes.” In criminal statutes, Chevion
does not apply because the Judicial
Branch, not the Executive Branch, is
entrusted with interpretation of the
criminal code:

Judicial deference under Chevron
in the face of statutory ambiguity
is not normally followed in crimi-
nal cases. . . . The rule of lenity
requires a stricter construction of
“ambiguity in a criminal statute,”
not deference. . . . When the
Department of Justice made a sim-
ilar argument in Crandon v. Uhited
States, 494 U.S. 152, 177-78, 110
S.Ct. 997, 108 L.Ed.2d 132 (1990),
Justice Scalia pointed out in a con-
curring opinion that Chevrondoes
not require the judiciary to defer to
executive interpretations of the
criminal code.”

The Ninth Circuit is now in conflict with
the Sixth Circuit’s implementation of the
Crandon concurrence.

While Congress delegates certain
tasks to the BOP, it by no means delegates
the determination of the maximum
amount of good time on a term of impris-
onment. The agency does not purport to
lower the maximum good time; the regu-
lation and program statement only claim
to implement the good time statute. The
federal courts, not agencies, clarify
ambiguous criminal statutes, and execu-
tive interpretation under Chevron “is not
even deserving of any persuasive effect””>
Interpretation of Section 3624(b) does
not require any executive expertise to
which the courts should defer.”
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The Ninth Circuit’s error lies in its
confusion of statutory ambiguity and
statutory silence. Statutory ambiguity
requires application of the rule of lenity.
On the other hand, statutory silence per-
mits the agency to fill the void as it sees fit
within reason.** Although arguably
unclear, the statute is not silent about the
allocation of good time credits. The BOP
argues that the statute is ambiguous and
then purports to be doing no more than
construing the statute. In that case,
Chevron deference must give way to the
rule of lenity.”

Any ambiguity in the criminal
statute establishing the maximum good
time credits should be resolved based on
the rule of lenity, not the executive
branch’s tendency toward severity in the
treatment of its prosecutorial targets.
The rule of lenity requires that the ambi-
guity be resolved in favor of the defen-
dant, which in this case means by inter-
preting the credit to apply to the imposed
sentence.

Litigation under 28 U.S.C. § 2241
is simple and rewarding.

In the words of Frederick
Douglass, “Power concedes nothing
without a demand; it never did and it
never will. Find out what people will
submit to, and you have found the exact
amount of injustice which will be
imposed upon them.” We need lawyers
to take up this issue in every district
court. Incarceration beyond legislative
authorization is immoral as well as ille-
gal. From biblical times,® through
English common law,” through the
founding of the Republic,®® to this very
day,* any doubt about the measure of
punishment has been resolved in favor
of mercy. The cruel injustice of over-
incarceration can only be overcome by
individual lawyers coming forward and
taking action.

This litigation presents a simple
application of the rule of law. Yet it has
tremendous consequences for individual
prisoners, the separation of powers, and
the public fisc. Prisoners need trained
advocates at their side. Model pleadings
and briefs are available from the NACDL
Web site.® By taking up this issue of
statutory misconstruction, lawyers can
bring justice to an extraordinary number
of federal prisoners. Delay in reaching
the question results in irreparable harm
to the prisoners who are completing their
sentences every day. The defense bar
should take extraordinary action both to
save the expense and human toll of over-
incarceration and to implement
Congress’ sentencing statute as written.
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