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W o u l d n’t it be incred i ble if t h e
Bu reau of Pri s ons (BOP) has
been miscalculating good ti m e

c redits by seven days a year for every ye a r
of i n c a rcera ti on since 1987? 

Wo u l d n’t it be outra geous if, de s p i te
Sen a tor Jo s eph Bi den’s intent — as co -
a ut h or of the federal good time statute
— that federal pri s on ers receive a 15 per-
cent redu cti on in their sen ten ces for
good beh avi or, the Bu reau of Pri s on s
n ever all ows a redu cti on gre a ter than
12.8 percent? 

Wo u l d n’t it be awe s ome if, by cor-
recting the BO P ’s misinterpret a ti on of
the statute , c u rrent federal pri s on ers
would avoid up to 25,000 ye a rs of over-
i n c a rcera ti on , s aving taxpayers over
$500,000,000? 

In c red i bly, the BOP has mangl ed the
plain language of the good time statute .
The BOP rule affects abo ut 95 percent of
federal pri s on ers sen ten ced since 1987,
those el i gi ble for good time under 18
U. S . C . § 3624(b). De s p i te the ex pre s s
i n tent of Con gress to app ly good ti m e
c redits to the “term of i m pri s on m en t”
i m po s ed by the sen tencing ju d ge , t h e

BOP applies good time on ly to ti m e
actu a lly served . This means that every
el i gi ble federal pri s on er is impri s on ed
s even days more per year than Con gre s s
i n ten ded .

The BOP implem en ted its erro-
n eous interpret a ti on of the statute wi t h
no rega rd for legi s l a tive history and leg-
i s l a tive inten t . But a recent Ninth Ci rc u i t
op i n i on found the good time statute
“a m bi g u o u s ,” t h en deferred to the BO P ’s
i n terpret a ti on inste ad of a pp lying the
rule of l en i ty.

Tod ay, you can help save pri s on ers
m i ll ennia of time and taxpayers mill i on s
of do ll a rs by joining ef forts to liti ga te this
i s sue in distri ct co u rts around the co u n-
try and to devel op a con fli ct in the cir-
c u i t s . We need liti ga tors in every distri ct
i f the ill egal and immoral over- i n c a rcer-
a ti on is to be bro u ght to an en d .

But before you tu rn the page , a n d
l e ave the liti ga ti on to another attorn ey,
l et me convi n ce you the cause is just and
worth the figh t . The merits favor the
pri s on er in every way. The statute is
p l a i n , and all the rules of s t a tutory con-
s tru cti on en dorse our interpret a ti on .

The probl em is part ly po l i ti c a l : How to
persu ade ju d ges that the rule of l aw
should trump the ad m i n i s tra tive con-
ven i en ce — and perhaps em b a rra s s m en t
— of the ja i l ers . The Na ti on a l
As s oc i a ti on of Criminal Defense Law yers
( NAC D L ) , Families Against Ma n d a tory
Mi n i mums (FA M M ) , and the Na ti on a l
As s oc i a ti on of Federal Defen ders
( NAFD) have provi ded a m i c u s su pport ,
and the bri efing nece s s a ry to liti ga te this
i s sue is easily ava i l a ble from the NAC D L
Web site .1

The stat u te states that good time
c redits are awa rded against the
te rm of impri s o n m e nt impo s e d
by the co u rt.

Let’s start with the statute . Secti on
3624(b) ex pre s s ly links calculati on of
good time to the “term of i m pri s on-
m en t” :

[A] pri s on er who is serving a term
of i m pri so n m en t of m ore than 1
year . . . m ay receive credit tow a rd
the servi ce of the pri s on er ’s sen-
ten ce , beyond the time served , of
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up to 54 days at the end of e ach
year of the pri s on er ’s term of
i m pri so n m en t, beginning at the
end of the first year of the term . . . .
[ C ] redit for the last year or porti on
of a year of the term of i m pri so n -
m en t s h a ll be prora ted and cred i t-
ed within the last six weeks of t h e
s en ten ce .2

In every ju d gm ent and com m i tm en t
order en tered in federal co u rt , the tri a l
ju d ge sen ten ces the defendant to be
“ i m pri s on ed for a term of” wh a tever the
g u i delines demand in the parti c u l a r
c a s e .3 G iven the words in the ju d gm en t ,
the plain meaning of “term of i m pri s on-
m en t” is the peri od of i n c a rcera ti on to
wh i ch the ju d ge sen ten ces a pri s on er.4

Con gress made its intent clear by
using 54 days — wh i ch is abo ut 15 per-
cent of 365 days . L i s ten to the words of
Sen a tor Jo s eph Bi den :

I was the co - a ut h or of that bi ll . In
the Federal co u rt s , i f a ju d ge says
you are going to go to pri s on for 10
ye a rs , you know you are going to go
to pri son for at least 85 percent of
that ti m e — 8.5 ye a rs , wh i ch is
what the law mandate s . You can get
up to 1.5 ye a rs in good time cred i t s ,
but that is all. And we abo l i s h ed
p a ro l e . So you know yo u’ ll be in
pri s on for at least 8.5 ye a rs .5

Con tra ry to Sen a tor Bi den’s ex pect a ti on ,
the BOP never gives more than 1.28 ye a rs
on a ten - year sen ten ce .6 The BOP ru l e
a ll ows on ly 47 days credit for each year of
the sen ten ce impo s ed , requ i ring no less
than 87.2 percent of the sen ten ce to be
actu a lly served . Al t h o u gh the 85 percen t
rule has been univers a lly recogn i zed by
federal law yers and sen tencing ju d ges as
the measu re of good ti m e , the rule is not
h on ored .7 No federal pri s on er, no matter
h ow vi rtu o u s , ever serves less than 87.2
percent of the sen ten ce impo s ed .8

The Bureau of Prisons only
awa rds good time credit against
a ctual time serve d, reducing the
a m o u nt of credit to 47 days fo r
each year of the sente n ce.

Con tra ry to con gre s s i onal inten t
and the plain meaning of “term of
i m pri s on m en t ,” the BOP ex p l i c i t ly
rej ects cred i ting good time against the
s en ten ce impo s ed . In s te ad , and wi t h o ut
a ut h ori ty, the BO P, both in its reg u l a-
ti ons and its program statem en t , su b s ti-
tuted for “term of i m pri s on m en t” t h e
ph rase “for each year served .”9 By on ly
giving credit against actual time served ,

the calculati on must be based on a com-
p l ex formula (that no one re a lly under-
stands) that redu ces the good time by
s even days a ye a r.1 0 For ex a m p l e , in the
pri s tine case of a sen ten ce to a year and a
d ay, the BOP maximum aw a rd of good
time is 47 days . The BO P ’s short form of
the ei gh t - s tep formula is as fo ll ows :

54 / 365 = .148
366 x .148 = 54.168 (366 + 54 = 420)
366 - 54 = 312 x .148 = 46.176 (312 + 46
= 358)
366 - 46 = 320 x .148 = 47.36 (320 + 47
= 367)
366 - 47 = 319 x .148 = 47.212 (319 + 47
- 366)

In con tra s t , the statute calls for 54 days at
the end of e ach year of the term of
i m pri s on m ent (311 + 54 = 365).1 1

While seven days might not seem
l i ke mu ch (except to the defense bar, t h e
pri s on er serving the ti m e , and his or her
f a m i ly ) , the BOP formula mu l tiplies the
m i s ery for every year of the pri s on er ’s
s en ten ce . The good time statute applies to
every pri s on er who receives a sen ten ce to
m ore than a year and less than life impri s-
on m en t . Th ere are curren t ly approx i-
m a tely 137,435 federal pri s on ers servi n g
g u i deline sen ten ces gre a ter than one ye a r
and less than life .1 2 The mean sen ten ce
being served now is abo ut 9.5 ye a rs .1 3 At
s even days per ye a r, the time invo lved is
over 25,000 ye a rs (137,435 x 7 x 9.5 / 365
= 25,039). At $22,174. per year for non -
capital incarcera ti on ex pen d i tu re s ,1 4 t h e
m e a ger seven days on each year of a pri s-
on er ’s sen ten ce could amount to over
$554 mill i on in taxpayer mon ey that
Con gress did not intend or aut h ori ze to
ex pend on incarcera ti on for current pri s-
on ers , and over $58 mill i on more for each
n ew ye a r. The human costs of this over-
i n c a rcera ti on defy qu a n ti fic a ti on .

‘Te rm of impri s o n m e nt’ has a
plain meaning intended by
Co n g re s s, and is not ambiguous,
under the rules of stat u to ry
co n s t ru ct i o n .

The bad news is that in the on ly pre-
vious liti ga ti on on this issu e , the Ni n t h
Ci rcuit uph eld the BO P ’s calculati on .1 5

The good news is that to do so, the op i n-
i on had to at least find “term of i m pri s-
on m en t” to be ambi g u o u s .1 6 In doing so,
the Ninth Ci rcuit ign ored and vi o l a ted
four of the Su preme Co u rt’s basic ru l e s
of s t a tutory con s tru cti on . Un der any ri g-
orous revi ew of the statute using the
basic rules of i n terpret a ti on , “term of
i m pri s on m en t” is not in the sligh te s t
a m bi g u o u s . The plain and on ly meaning

is the sen ten ce to incarcera ti on impo s ed
by the sen tencing ju d ge in the ju d gm en t
and com m i tm ent order.

1 . ‘Term of i m pri so n m en t’ a lways means
the ‘sen ten ce impo sed ,’ n ot ‘time served .’

The Su preme Co u rt requ i res that
s t a tutory terms be con s tru ed “in thei r
con text and with a vi ew to their place in
the overa ll statutory sch em e .”1 7 “Term of
i m pri s on m en t” is one of the most of ten
u s ed ph rases in the federal criminal lex i-
con . And the ph rase does not mean “ti m e
s erved ,” n or is it ambi g u o u s .

Su b s t a n tive criminal statutes ro u-
ti n ely state the maximum “ i m pri s on-
m en t” a ch a r ge carri e s . The federal sen-
tencing statutes con s i s ten t ly use “term of
i m pri s on m en t” to refer to the ju d ge’s
s en ten ce to impri s on m en t . Con gre s s
u s ed “term of i m pri s on m en t” dozens of
times in the Com preh en s ive Cri m e
Con trol Act of 1 9 8 4 , of wh i ch the good
time statute is part , and alw ays used it to
mean the ju d ge’s sen ten ce , not actu a l
time in custody.1 8 Even under the earl i er
p a role statute s , “term of i m pri s on m en t”
meant the en ti re sen ten ce — time in cus-
tody plus time on su pervi s i on .1 9 Th e
s t a tutes aut h orizing the U. S . Sen ten c i n g
Com m i s s i on , and the federal sen ten c i n g
g u i delines them s elve s , refer to “term of
i m pri s on m en t” as the sen ten ce impo s ed
by the ju d ge .2 0

Wh et h er vi ewed standing alone or
in the con text of federal sen tencing law,
“term of i m pri s on m en t” is unambi g u-
o u s . As Con gress knew, those words have
a well - u n ders tood , u n a m biguous mean-
i n g. “Term of i m pri s on m en t” is unam-
biguous in its myri ad uses, and is not
a m biguous in this one statute .

2 . Co n gress spe ci fic a lly amen d ed the good
time statu tes to use the sen ten ce impo sed ,
n ot the actual time served , as the ba s i s .

The history of the good time statute
dem on s tra tes that Con gress con s c i o u s ly
a m en ded the statute to calculate good
time against the ju d ge’s sen ten ce . Wh en
Con gress amends a statute , Con gre s s
i n tends its amen d m ent to have real and
su b s t a n tial ef fect .2 1 This basic rule of
con s tru cti on , a pproved by the Su prem e
Co u rt , dem on s tra tes the statute is not
a m bi g u o u s .

Bet ween 1902 and 1948, federa l
good time statutes all owed a well -
beh aved pri s on er to serve less time by
receiving credit for good time aga i n s t
“the term of his sen ten ce .”2 2 The ti m e
was dedu cted not from the time actu a lly
s pent in pri s on , but from the term of t h e
s en ten ce in increm ents depen dent upon
the length of the term .
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In 1948, Con gress adopted new
s t a tutory language : “to be cred i ted as
e a rn ed and com p uted mon t h ly.”
Con gress did so not to diminish the
nu m ber of d ays a pri s on er could earn
but to ad d ress wh en the credit acc ru ed .
This language “was interpreted as
requ i ring good time to be com p uted on
the basis of actual time served ra t h er
than on the basis of the term of the sen-
ten ce as impo s ed by the co u rt .”2 3

The precise probl em that is occ u r-
ring now devel oped first in 1948: “Th e
ef fect of this interpret a ti on is to requ i re
well - beh aved pri s on ers to serve lon ger
peri ods of con fin em ent than they wo u l d
u n der the met h od of com p ut a ti on
wh i ch had been used thro u gh half a
cen tu ry.”2 4 To solve this probl em ,
Con gre s s , in 1959, del eted the ti m e

s erved language and retu rn ed to the
m et h odo l ogy of c red i ting against the
s en ten ce , not time served .2 5

In the current good time statute ,
Con gress con ti nu ed the pre-1948 and
post-1959 formu l a ti on , e s ch ewing lan-
g u a ge su ch as “c red i ted as earn ed and
com p uted mon t h ly ” and su b s ti tuti n g
“term of i m pri s on m en t .” Thu s ,
Con gress spec i fic a lly con s i dered the loss
of good time re su l ting from calculati n g
a gainst time actu a lly served and rej ected
that met h od .

3 . The same wo rds should mean the same
thing in the sames t a tu te.

The Supreme Court has instructed
that identical w ords — such as “term”
and “term of i m pri s on m en t” —
appearing in different parts of the same

act have the same meaning.2 6 In a
bi z a rre and unw a rra n ted dep a rtu re
from the rule of intra-statutory of con-
s i s ten c y, the BOP treats “term of
i m pri s on m en t” as the sen ten ce
imposed in one part of Section 3624(b)
and as time actually served in the rest of
Section 3624(b).

“Term of i m pri s on m en t” a ppe a rs
in the very first ph rase of the statute .
Th ere it unambi g u o u s ly means the sen-
ten ce impo s ed by the co u rt . It make s
pri s on ers sen ten ced to a “term of
i m pri s on m ent of m ore than one ye a r ”
el i gi ble to receive good time cred i t . Bo t h
the BOP and the Ninth Ci rcuit recog-
n i ze this.2 7 Yet wh ere the ex act same
words — “term” and “term of i m pri s on-
m en t” — are used later in the statute ,
the Ninth Ci rcuit finds the word s
a m biguous and defers to the BO P ’s dif-
ferent interpret a ti on of the same word s
to mean “time actu a lly served .”

“Term of i m pri s on m en t” a n d
“term ,” in their secon d ,t h i rd , and fo u rt h
a ppe a ra n ces in the statute , mean the
ex act same thing as in their first unam-
biguous usage . The principle of i n tra -
s t a tutory con s i s tency ren ders “term of
i m pri s on m en t” u n a m biguous thro u gh-
o ut the su b s ecti on . Because the word s
refer to the sen ten ce impo s ed in the
opening ph rase of the su b s ecti on — and
l ogi c a lly can have no other meaning —
the words must have the same meaning
t h ro u gh o ut the statute .

In tere s ti n gly, the Ninth Ci rc u i t
n ever ad d re s s ed this obvious incon s i s-
ten c y. The co u rt did recogn i ze that
“term of i m pri s on m en t”referred unam-
bi g u o u s ly to the ju d ge’s sen ten ce in a
d i f ferent su b s ecti on of Secti on 3624, but
ref u s ed to re s o lve the incon s i s ten c y. Th e
Ninth Ci rcuit noted that the use of
“term of i m pri s on m en t” in Secti on
3624(a) — referring to the date of
release — unequ ivoc a lly refers to “term
of i m pri s on m en t” as the ju d ge’s sen-
ten ce .2 8 But the Ninth Ci rcuit let this
i n con gru i ty stand.2 9

Wh en Con gress means time served ,
Con gress says “time served ,” not “term
of i m pri s on m en t .” In Secti on 3624(b),
the ph rase “time served ” is on ly used to
s pecify that the 54 days is cred i ted
“beyond the time served .” Pri s on ers
should receive 54 days credit aga i n s t
terms of i m pri s on m ent of over one ye a r,
b a s ed on 311 days in custody, p lus 54
d ays “beyond the time served ,” to equ a l
e ach year (365 days) of the sen ten ce
i m po s ed by the ju d ge . The BO P ’s math-
em a tical formula re sults in on ly 47 days
for every year of a term of i m pri s on-
m en t . In s te ad of using “term served ,”
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Con gress del i bera tely used the “term of
i m pri s on m en t .” The Su preme Co u rt
ref rains from con cluding that differi n g
l a n g u a ge — here “time served ” a n d
“term of i m pri s on m en t” — “has the
same meaning in [two su b s ecti on s ] . . . .
We would not pre sume to ascri be this
d i f feren ce to a simple mistake in dra f t s-
m a n s h i p.”3 0

4 . Co n gre s s’ i n tent to simplify good ti m e
c a l c u l a tions is thwa rted by the BOP’s
i n terpret a ti o n .

The Su preme Co u rt looks to the
p u rpose of the statute to aid in interpre-
t a ti on .3 1 The legi s l a tive history dem on-
s tra tes that the Com preh en s ive Cri m e
Con trol Act of 1984 purpo s ef u lly sough t
s i m p l i fic a ti on and pred i ct a bi l i ty in the
c a l c u l a ti on of s en ten ce s . Con gre s s
s pec i f i c a lly referred to the need for
ch a n ge from “the com p l ex i ty of c u rren t
l aw ” and the need for good time cred i t
at an “e a s i ly determ i n ed ra te .”3 2 The for-
mula of 311 + 54 = 365 is simple, pre-
d i ct a bl e , and com preh en s i bl e , both by
the public in gen era l , and by the pri s on-
er, ju d ge s , and law yers wh om it most
a f fect s . Con gress cl e a rly inten ded
Su b s ecti on (b) to “be con s i dera bly less
com p l i c a ted than under current law in
m a ny re s pect s .”3 3

The use of “time served ” ra t h er
than the “term of i m pri s on m en t”
requ i res com p l i c a ted and vi rtu a lly
i n com preh en s i ble calculati on s . Th e
BO P ’s met h od — covering dozens of
ex p l a n a tory pages and an ei gh t - s tep
process that the BOP itsel f terms “a ri t h-
m eti c a lly com p l i c a ted ”3 4 — is the type
of com p l ex i ty Con gress sought to avoi d .
The BOP does not even claim that the
ei gh t - s tep formula meets the statutory
l a n g u a ge — the BOP formula on ly “be s t
con form s” to the statute .3 5

The on ly re a s on for re s orting to
this mathem a tical com p l ex i ty is an
a t tem pt to give ef fect to the erron eo u s
de s i gn a ti on of time served as the base-
l i n e . The underlying calculati ons for
i n d ivi dual pri s on ers are not easily
acce s s i ble to pri s on ers or the publ i c .
The BO P ’s met h odo l ogy thw a rt s
Con gre s s’ i n tent to simplify good ti m e
c a l c u l a ti on s .

The BOP defends its interpret a ti on
with the last sen ten ce of Secti on
3 6 2 4 ( b ) : “Credit for the last year or por-
ti on of the year of the term of i m pri s on-
m ent shall be prora ted and cred i ted
within the last six weeks of the sen ten ce .”
This sen ten ce rel a tes pri m a ri ly to the
time at wh i ch good time wi ll be cred i ted
to an inmate and recogn i zes that sen-
ten ces are not impo s ed solely in full ye a r
i n c rem en t s . App lying the credit to an

i m po s ed sen ten ce does not thw a rt this
process and, m ore import a n t ly, the pro-
ra ti on process does not intri n s i c a lly
requ i re that good time credits be calcu-
l a ted against time served . Most impor-
t a n t ly, Con gress on ce again em p l oyed
“term of i m pri s on m en t” as the basis for
com p ut a ti on , not time served . Con tra ry
to the Ninth Ci rc u i t’s vi ew, the 54 days is
Con gre s s’ determ i n a ti on of the maxi-
mum credit against a “term of i m pri s on-
m en t ,” not a “bonu s” or “ wi n d f a ll in the
last ye a r.”3 6

The language of Con gress is easily
a pp l i ed by prora ting the good time over
the term of i m pri s on m ent (e . g ., 54 days on
one ye a r; 27 days for six mon t h s ; 9 days for
t wo mon t h s ) . The prora ti on is su bj ect to a
simple mathem a tical formu l a :3 7

d ays lef t =  x x = 54 x days lef t
365          54       or                  365

Con gress spec i fic a lly directed that the
prora ti on be based on the “term of
i m pri s on m en t” i m po s ed by the co u rt ,
not the time served by the inmate . Th e
BO P ’s “ei gh t - s tep met h od by wh i ch the
prora ti on occ u rs” has no basis in
Secti on 3624(b): the statute makes no
referen ce to prora ti on against ti m e
s erved , but ra t h er spec i fic a lly discusses
prora ti on in the con text of “term of
i m pri s on m en t .” The prora ti on is simple:
a f ter previous good time is cred i ted , t h e
last year or part of a year of the term of
i m pri s on m ent is su bj ect to credit of a
proporti on of 54 days up to the full
a m o u n t , depending on the amount of
the term remaining and the con du ct of
the pri s on er.

Even we re the stat u te
a m b i g u o u s, Su p reme Co u rt
a u t h o ri ty re q u i res application of
the rule of lenity, not defe re n ce
to an exe c u t i ve agency.

Even assuming that “term of
i m pri s on m en t” is ambi g u o u s , t h e
Su preme Co u rt , e s pec i a lly Ju s ti ce Scalia,
provi des clear aut h ori ty rej ecting the
Ninth Ci rc u i t’s approach . The rule of
l en i ty must be used in con s truing an
a m biguous penal statute .3 8 Deferen ce to
the BO P ’s ad m i n i s tra tive con s tru cti on
of an ambiguous penal statute “ wo u l d
tu rn the normal con s tru cti on of c ri m i-
nal statutes upside down , rep l acing the
doctrine of l en i ty with the doctrine of
s everi ty.”3 9 The Ninth Ci rcuit erred in
relying on ad m i n i s tra tive law pri n c i p l e s
that app ly to statutory silen ce , ra t h er
than criminal law ju ri s pru den ce that
con trols wh en penal statutes are
a m bi g u o u s .

1 . S e ction 3624(b) is a penal statu te to
wh i ch the rule ofl en i ty must be appl i ed .

The rule of l en i ty applies wh ere ,
even after re s ort to the language and
s tru ctu re , l egi s l a tive history, and moti-
va ting policies of the statute , re a s on-
a ble do u bt persists abo ut a pen a l
s t a tute’s inten ded scope .4 0 In B i f u l co v.
Un i ted St a te s, the Su preme Co u rt
ad d re s s ed statutory ambi g u i ty in the
p u n i s h m ent provi s i ons of a federa l
d rug statute .4 1 The defendant asserted
that the drug con s p i racy statute did not
provi de for a special parole term . Th e
Co u rt held that the rule of l en i ty
“mu s t” i n form con s tru cti on of
a m biguous criminal statute s , and the
rule of l en i ty “a pplies not on ly to inter-
pret a ti ons of the su b s t a n tive ambit of
c riminal pro h i bi ti on s , but also to the
pen a l ties they impo s e .”4 2

The statute providing credit for
good con du ct is a penal statute loc a ted
in the criminal sen ten ces secti on of
Title 18. The Su preme Co u rt has fo u n d
that good time statutes are penal in
s everal con tex t s .4 3 Un der well - e s t a b-
l i s h ed preceden t , the federal good ti m e
l aw is a penal statute to wh i ch the ru l e
of l en i ty app l i e s .

2 . Ch evron d eferen ce does not apply
u n d er Ju s ti ce Scalia’s re a soning in
Cra n don .

In upholding the BO P ’s interpret a-
ti on , the Ninth Ci rcuit app l i ed pri n c i-
ples from civil ad m i n i s tra tive law
rega rding statutory silen ce or ambi g u i ty
u n der C h evron USA v. Na tu ral Re sou rce s
Defen se Cou n ci l.4 4 Because C h evro ndoe s
not app ly to ambiguous cri m i n a l
s t a tute s , a ny statutory ambi g u i ty mu s t
be re s o lved in favor of the pri s on ers
u n der the rule of l en i ty. The Su prem e
Co u rt ad d re s s ed the con fli ct bet ween
ad m i n i s tra tive con s tru cti on of c ri m i n a l
s t a tutes and the rule of l en i ty in
Crandon v. Un i ted St a te s.4 5

In Cra n d o n, s everal priva te exec u-
tives who accepted govern m ent po s i-
ti ons received paym ents from thei r
priva te em p l oyer to com pen s a te them
for financial loss from their tra n s fers
to public em p l oym en t . The Co u rt had
to dec i de wh et h er a criminal code pro-
h i bi ti on on su pp l em ental com pen s a-
ti on to govern m ent em p l oyees barred
the paym en t s . The Co u rt interpreted
the penal statute , relying in part on the
rule of l en i ty, to ulti m a tely con clu de
that the statute did not pro h i bit the
p aym en t s .4 6

In a con c u rring op i n i on , Ju s ti ce
S c a l i a , j oi n ed by Ju s ti ces O’ Con n or and
Ken n edy, ad d re s s ed the wei ght to be
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accorded the Exec utive Bra n ch’s inter-
pret a ti on of the penal statute . The con-
c u rring ju s ti ces drew a clear line bet ween
the Exec utive Bra n ch’s duty to imple-
m ent its interpret a ti on of the statute and
the Judicial Bra n ch’s functi on to inter-
pret criminal statute s .4 7 The con c u rren ce
con clu ded that the exec utive’s con s tru c-
ti on of a penal statute “is not even
de s erving of persu a s ive ef fect” because it
“ would tu rn the normal con s tru cti on of
c riminal statutes upside down , rep l ac i n g
the doctrine of l en i ty with the doctri n e
of s everi ty.”4 8

The Sixth Ci rcuit has app l i ed the
Cra n d o n con c u rren ce to hold that the
rule of l en i ty, ra t h er than ad m i n i s tra tive
deferen ce , a pplies to statutory ambi g u i ty
rega rding punishmen t .4 9 In declining to
defer to the Pa role Com m i s s i on’s inter-
pret a ti on of a statute , the Sixth Ci rc u i t
s t a ted that the agen c y ’s invoc a ti on of
C h evro n “overl ook[s] a crucial disti n c-
ti on bet ween criminal and civi l
s t a tute s .”5 0 In criminal statute s , C h evro n
does not app ly because the Ju d i c i a l
Bra n ch , not the Exec utive Bra n ch , i s
en tru s ted with interpret a ti on of t h e
c riminal code :

Judicial deferen ce under C h evro n
in the face of s t a tutory ambi g u i ty
is not norm a lly fo ll owed in cri m i-
nal cases. . . . The rule of l en i ty
requ i res a stri cter con s tru cti on of
“a m bi g u i ty in a criminal statute ,”
not deferen ce . . . . Wh en the
Dep a rtm ent of Ju s ti ce made a sim-
ilar argument in Crandon v. Un i ted
St a te s, 494 U. S . 1 5 2 , 1 7 7 - 7 8 , 1 1 0
S . C t . 9 9 7 , 108 L.Ed.2d 132 (1990),
Ju s ti ce Scalia poi n ted out in a con-
c u rring op i n i on that C h evro n doe s
not requ i re the ju d i c i a ry to defer to
exec utive interpret a ti ons of t h e
c riminal code .5 1

The Ninth Ci rcuit is now in con fli ct wi t h
the Sixth Ci rc u i t’s implem en t a ti on of t h e
Cra n d o n con c u rren ce .

While Con gress del ega tes cert a i n
tasks to the BO P, it by no means del ega te s
the determ i n a ti on of the maximu m
amount of good time on a term of i m pri s-
on m en t . The agency does not purport to
l ower the maximum good ti m e ; the reg u-
l a ti on and program statem ent on ly cl a i m
to implem ent the good time statute . Th e
federal co u rt s , not agen c i e s , cl a ri f y
a m biguous criminal statute s , and exec u-
tive interpret a ti on under C h evro n “is not
even de s erving of a ny persu a s ive ef fect .”5 2

In terpret a ti on of Secti on 3624(b) doe s
not requ i re any exec utive ex pertise to
wh i ch the co u rts should defer.5 3

The Ninth Ci rc u i t’s error lies in its
con f u s i on of s t a tutory ambi g u i ty and
s t a tutory silen ce . S t a tutory ambi g u i ty
requ i res app l i c a ti on of the rule of l en i ty.
On the other hand, s t a tutory silen ce per-
mits the agency to fill the void as it sees fit
within re a s on .5 4 Al t h o u gh arguably
u n cl e a r, the statute is not silent abo ut the
a ll oc a ti on of good time cred i t s . The BO P
argues that the statute is ambiguous and
t h en purports to be doing no more than
con s truing the statute . In that case,
C h evro n deferen ce must give way to the
rule of l en i ty.5 5

Any ambi g u i ty in the cri m i n a l
s t a tute establishing the maximum good
time credits should be re s o lved based on
the rule of l en i ty, not the exec utive
bra n ch’s ten dency tow a rd severi ty in the
tre a tm ent of its pro s ec utorial target s .
The rule of l en i ty requ i res that the ambi-
g u i ty be re s o lved in favor of the defen-
d a n t , wh i ch in this case means by inter-
preting the credit to app ly to the impo s ed
s en ten ce .

L i t i g ation under 28 U.S.C. § 2 2 4 1
is simple and rewa rd i n g.

In the words of Frederi ck
Do u gl a s s , “ Power con cedes nothing
wi t h o ut a dem a n d ; it never did and it
n ever wi ll . Find out what people wi ll
su bmit to, and you have found the ex act
amount of i n ju s ti ce wh i ch wi ll be
i m po s ed upon them .” We need law yers
to take up this issue in every distri ct
co u rt . In c a rcera ti on beyond legi s l a tive
a ut h ori z a ti on is immoral as well as ill e-
ga l . From bi blical ti m e s ,5 6 t h ro u gh
E n glish com m on law,5 7 t h ro u gh the
founding of the Rep u bl i c ,5 8 to this very
d ay,5 9 a ny do u bt abo ut the measu re of
p u n i s h m ent has been re s o lved in favor
of m erc y. The cru el inju s ti ce of over-
i n c a rcera ti on can on ly be overcome by
i n d ivi dual law yers coming forw a rd and
taking acti on .

This liti ga ti on pre s ents a simple
a pp l i c a ti on of the rule of l aw. Yet it has
trem en dous con s equ en ces for indivi du a l
pri s on ers , the sep a ra ti on of powers , a n d
the public fis c . Pri s on ers need tra i n ed
advoc a tes at their side . Model plead i n gs
and bri efs are ava i l a ble from the NAC D L
Web site .6 0 By taking up this issue of
s t a tutory miscon s tru cti on , l aw yers can
bring ju s ti ce to an ex tra ord i n a ry nu m ber
of federal pri s on ers . Del ay in re ach i n g
the qu e s ti on re sults in irrep a ra ble harm
to the pri s on ers who are com p l eting thei r
s en ten ces every day. The defense bar
should take ex tra ord i n a ry acti on both to
s ave the ex pense and human to ll of over-
i n c a rcera ti on and to implem en t
Con gre s s’ s en tencing statute as wri t ten .
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